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CHAPTER 2

Representation of Women in the Constitution

It is axiomatic among scholars of the Constitution that women are nowhere
mentioned in that document. What to make of that omission, however, has
been a matter of debate. Some have read the Constitution's silence as implied
inclusiveness. Just think of the contortions through which we put ourselves
when we try to write in gender-neutral language. Surely, the Constitution's
avoidance of "he" and "him," "male" and "man" must have been intentional.
Just look at the Fourteenth Amendment, which for the first time introduced
the word "male" into the Constitution: It was easy enough to make the Con-
stitution an explicitly gendered document when that was the intention. I

At the same time, others have argued that the Constitution's failure to
mention women was no mistake. At best, the framers of the Constitution were
not thinking of women. At worst, they intended to exclude them. After all, re-
publican political thought was misogynist, and the compact theory of govern-
ment imagined that compact as a deal cut among men. If the political theo-
ries upon which the Constitution was based did not designate a role for
women in the state, then neither could the Constitution.?

Some years ago, the historian Richard Morris bemoaned the Constitution's
ambiguous silence on gender, saying "it would have been very helpful" if that
document's authors "had given us a hint,"! In fact, the framers of the Consti-
tution did leave us a hint, and a very helpful one at that. It is to be found in
James Madison's notes on the Federal Convention, which, although they were
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not published until 1840, have been available to students of the Constitution
ever since. I do not believe, however, that this passage has until now attracted

the attention of scholars.
The place: Philadelphia. The date: Monday, June 11, 1787. The delegates

are discussing the thorny topic of representation in the new national legislature
that the delegates are proposing. James Wilson, delegate from Pennsylvania,
suggests that representation in the lower house should be "in proportion to the
whole number of white & other free Citizens & inhabitants of every age sex &
condition including those bound to servitude for a term of years and three
fifths of all other persons not comprehended in the foregoing description, ex-
cept Indians not paying taxes, in each state." Edited down into a more concise
form, this formulation became the infamous Three Fifths Clause.

Significantly, the words that are of interest to us here .:" of every age sex &
condition" -attracted no attention whatsoever. It's not that the general issue,
representation, was uncontroversiaL After all, itwas this very issue that would
hold the delegates up most of that long summer. Nor was it that the states ex-
plicitly included women when they were apportioning representatives. In fact,
none of the state constitutions then in effect explicitly included women (or
children), and two states that wrote their constitutions in the 1790S allocated
representatives on the basis of the number of free adult white males (Ken-
tucky) and taxpayers (Tennessee).5 Including women, then, was an innovation
and, in terms of the state constitutions, not to mention the Northwest Ordi-
nance, an anomaly as welL Yet in the four volumes of the Records of the Fed-
eral Convention there is not a single comment upon the inclusion of women.

The delegates accepted Wilson's language and sent it off for editing to the
Committee of Style (the Convention's copy editors, who were charged with
improving the document's rhetoric without changing its substance). 6 What
came back became, after one subsequent minor amendment, the language
that we recognize from Article I, Section 2 of the Constitution: "whole num-
ber of free persons, including those bound to service for a terms of years and
excluding Indians not taxed, three fifths of all other persons." All free men,
women, and children were now comprised in the more succinct term free
"persons." The term "women" ended up on the cutting room floor, but we
can, and should, understand that women were indeed included in the term
"free persons," and, hence, that every place that the Constitution uses the
term "person" or "persons" and probably every other place that it uses gender-
neutral language as well, women were implicitly included.

Elsewhere [ have explored this chapter in the history of the "founding."7
My objective has, in part, been to demonstrate that the canonical texts of
American politics and political thought are not, as is sometimes thought, ir-
relevant to women and their history. Instead, they are deeply relevant, not
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only because, as we historians of gender are always insisting, gender is every-
where'' but because those texts did, in fact, concern themselves with women.
My larger project is to ask where women fit into the doctrines of American
liberalism. Was the American republic constructed, as Joan Landes has ar-
gued for the French one, "against women, not just without them"?" Are
women permanently and necessarily outside the state? Or are women inside
it, and if they are, on what terms?

In a brief article, I cannot answer these questions, ones that have kept po-
litical theorists busy for several centuries now. But I do hope to suggest what
it might mean for women's history, for political theory, and for constitutional
thought that women were, in fact, included in the Constitution.l"

We might begin by examining the context in which Wilson offered his lan-
guage about "every age sex & condition." The practical issue was apportion-
ment of representatives in Congress. Should representation be based upon
some measure of population? Some states gave representatives, after all, to
counties or districts of unequal sizes. And if representation were to be based
upon population, what about the slaves? Counting them obviously enhanced
the power of the slave states. Counting women and children, on the other
hand, had virtually no practical effect. With sex and age ratios almost the
same, including women in the basis for apportionment neither gave some
states more representation nor others less.l!

The theoretical issue, particularly as it applied to women, was more com-
plex. The critical issue here, and it is one that the delegates discussed at some
length, albeit without mentioning women, was who was to be represented in
the new nation. The preamble to the Constitution, of course, begins "We the
People," yet, as Edmund S. Morgan has noted, "the people" was a fictionY
The compact theory of government held that, as Massachusetts's James Sulli-
van put it in the spring of 1776, when Massachusetts was writing its first state
constitution, "Laws and Government are founded on the Consent of the peo-
ple, and that consent should by each member of Society be given in propor-
tion to his Right. Every member of Society has a Right to give his Consent to
the Laws of the Community or he owes no Obedience to them." But who
were the people? As Sullivan acknowledged-indeed, this was his point-"a
very great number of the people of this Colony have at all times been bound
by Laws to which" they had never consented, not meeting the property re-
quirement for voting. "[Y]et by Fiction of Law" -sometimes the documents
that we historians work with are so good that it almost seems as if we made
them up- "every Man is supposed to consent."

Sullivan did not mention women, but it seems pretty clear that he had
women in mind and wondered by what logic-or illogic-they were ex-
cluded from the imaginary social compact that created the state. Several



26 Tall Lewis

years later, while serving as Massachusetts attorney general, he defended the
state from James Martin's suit to reclaim the property that the state had
seized from his Loyalist mother, who had fled the state with her Loyalist hus-
band. Part of the case turned on whether women were among the "every in-
habitant and member" covered by the Massachusetts confiscation statute.
Martin's attorney asserted that as a feme covert, a married woman whose legal
capacity was absorbed by her husband, Anna Martin was "not a member"
and had "no political relation to the state any more than an alien." She had
no choice but to abandon her property and to follow her Loyalist husband
when he left the country. In response, Sullivan insisted that "surely a feme-
covert can be an inhabitant in every sense of the word. Who are the mem-
bers of the body-politic? are not all the citizens, members: infants, idiots, in-
sane, or whatever may be their relative situations in society?" Women, then
were inhabitants, members, and citizens; the state constitution secured them
their rights and privileges, and entailed upon them responsibilities. They

were part of the social compact. 13

Martin won his case, and Sullivan lost his argument. The justices adhered
to an older, more patriarchal notion of the family and the state both: A
woman's first obligation was to her husband; she related to the state only
through him, and consequently, as far as the state was concerned, she was not

a member of it.14

It is in the context of this case, and the majority opinion upholding cover-
ture as a political principal, that the Constitution's doctrine of representation
appears so radical. With nothing practical to be gained by it, James Wilson
proposed and his fellow delegates accepted the principle that women-and
children, and every inhabitant of the nation except for 2/S of the slaves and all
the untaxed Indians-were part of the body politic, to be represented by the

elected officials of the new nation.
From our perspective, two centuries later, knowing how arduous the strug-

gle for women's rights has been and still is, it is easy for us to overlook the rad-
icalism of this doctrine of representation. Yet it is only by recovering this mo-
ment that we can understand the subsequent history of the women's rights
struggle. James Wilson, James Sullivan, and other liberals developed a radical
doctrine of representation, one that said that women were part of the body
politic, among those whom the new nation was supposed to serve.P but its
promise -of inclusion and protection for women - has still not yet been real-

ized. Why not?
If we want to discover what became of the liberal doctrine of representa-

tion, we might begin by considering-and acknowledging-what it was able
to accomplish. When men such as Wilson and Sullivan asserted that
women were members of the body politic and entitled to representation,
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they thought of women as rights-bearing individuals.l" In their simplest
terms, the rights guaranteed by the Bill of Rights were guaranteed to
women, as well as to men, whether they were married or single, propertied
or not. Moreover, these rights-of speech, of religion, of assembly, of trial
by jury-are by no means trivial. 17 Coverture-and republican theories of
dependency-have had their lirnits.l"

To say that women did not, at the time of the writing and ratification of the
Constitution, enjoy all the rights, let alone exercise all the obligations, of citi-
zenship is to state the obvious. 19 But the compact theory of government, which
made women rights-bearing members of the body politic, 'necessarily present-
ed a challenge to those exclusions and denials. It meant, at the very least, that
the bases for exclusion and the denial of rights would have to be crafted anew,
in a new language compatible with the compact theory. That is what John
Adams realized when he and James Sullivan discussed the state constitution
that Massachusetts was writing in 1776. Sullivan's letter to Adams has been lost,
but a letter he wrote Elbridge Gerry that Gerry forwarded to Adams makes it
clear that Sullivan accepted the Lockean premises of the compact theory.
Adams accepted them too. "It is certain in Theory, that the only moral Foun-
dation of Government is the Consent of the People." What Adams gave with
one hand, however, he took away with the other: "But to what an Extent Shall
We carry this Principle?" This was the problem that compact theory-that is,
liberalism-presented: Accept its premises, and where do you stop?

Adamssaw the problem immediately. "Shall We Say, that every Individual
of the Community, old and young, male and female, as well as rich and poor
[and note that he's anticipating perfectly Wilson's formulation of age, sex, and
condition], must consent, expressly to every Act of Legislation?" This horrible
question was, for Adams, rhetorical. "This is impossible." But it was also a
problem. "Whence arises the Right of the Men to govern the Women, with-
out their Consent?" Adams's real fear was that men without property, who, ac-
cording to republican theory were dependents, lacking in virtue, and too eas-
ily bent to the will of the powerful, would be allowed to vote. His big concern
was the "condition" part of the phrase "age sex & condition." But he under-
stood that to some extent, the elements were interchangeable: Recognize one
group as citizens whose consent was required, and what was the logic of ex-
cluding others? As Adams asked rhetorically, "Why exclude women?" And he
warned Sullivan: "Depend L1ponit, sir, it is dangerous to open So fruitfull a
Source of Controversy and Altercation .... There would be no End of it."2o
Those like Adams who feared the destabilizing effects of making women full
beneficiaries of democracy would have to craft new bases of exclusion, ones
at least nominally consistent with liberal principles. In due course opponents
of women's rights would come to assert that women were by nature different
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from men and hence disqualified for government by their very nature, but we
should understand that this way of thinking was not intrinsic to liberalism; in-
stead, it was an attempt to thwart its potential.

If the question of women's rights has remained controversial and called
forth a powerful opposition, another facet of the representation of women has
not. At its simplest, most literal level, the representation of women in the
Constitution means that women are among those whom the new govern-
ment-now an old government-was supposed to serve. Sometimes we lose
sight of this aspect of political thought and structure. Most of our focus, as
women's historians, has been on rights, and in particular, the right to vote2l

If we have not thought much about the meaning of representation, perhaps
that is because American national government in the nineteenth century, and
especially before the Civil War, was so weak. What, substantively, would it
mean to represent the interests of women in government?

And so we return, once again, to the compact theory of government. We
begin with Locke, and his observation that the purpose of government was to
protect "Life, Liberty, and Estate."n Then we filter Locke through the
philosophers of the Scottish Enlightenment, men such as Thomas Reid and
Francis Hutcheson who developed the notion of society. Locke used the terms
"community" and "government" almost interchangeably.v By the time that
the Scots had elaborated the concept of society, Thomas Paine would be able
to draw a sharp distinction between society and government. In the second
paragraph of Common Sense, Paine proclaimed as if it were conventional wis-
dom that "society is in every state a blessing, but government even in its best
state is but a necessary evil."24 It was this notion of society that James Wilson,
himself a Scot by birth, had in mind when he said that women should be
counted in apportioning representatives.

Lecturing on the law several years later to an audience of both men and
women in Philadelphia, Wilson built upon Paine: "By some politicians, soci-
ety has been considered as only the scaffolding of government; very improp-
erly, in my judgment. In the just order of things, government is the scaffold-
ing of society: and if society could be built and kept entire without
government, the scaffolding might be thrown down." Or, to put it more suc-
cinctly, "Government was instituted for the happiness of society."25 And by
society, he meant what Jiirgen Habermas has called the "bourgeois public
sphere" -all those places where men and women came together to create a
public, for example, the hall at the University of Pennsylvania where Wilson

was lecturing on the law26

Again borrowing from the Scots, Wilson explained that women made a
particular contribution to society. Women trained men in the ways of affec-

l .

!
tI:
f:
t:

I
t
f
\.
t

tr
t~

~".'i:·
I,

~
~
r·o

fr
~cF~:L
t'
~.',:('
~
t
N
t

tion, and affection was the glue that held society together. It was the basis for
humanitarianism - "we feel delight in the agreeable conception of the im-
provement and happiness of mankind" -and patriotism- "we entertain for
our country an animated and vigorous zeal" - both.I? This notion of affec-
tion made its way into the Federalist Papers, too. In No. 14, for example, in
one of the most lyrical passages in the Papers, Madison urged ratification of
the Constitution by telling the "people of America" that they were "knit to-
gether ... by so many chords of affection," living "together as members of
the same family."28

In liberal thought, the purpose of government was to protect society. It was
to protect property as well, but liberals such as Madison, Sullivan, and Wi:I-
son did not see any conflict or contradiction here. For all of them, as for
Paine, the family, society, and private enterprise were all on one-on the bet-
ter-side of the sharp line that divided government from that which had to be
protected from government. And if government was, almost by definition, sus-
pect, then the family and private enterprise were imagined as unproblematic
realms.I? The exclusion of women from government should be read 'in the
context of early American liberals' profound suspiciousness of government-
and their concomitant idealization of the private sphere. 3D

Women were members of society, and government was supposed to protect
society. The purpose of government, in Lockean terms, was to protect those
who could not protect themselves. To some extent, the measure of any par-
ticular government was how well it protected those who could not protect
themselves-the weak, the infirm, the aged, the young, the women. To make
such a statement is not simply to make a logical inference from the liberalism
of the Founding Fathers; it is to hit upon its bedrock.

But it is also to come up against its greatest obstacle, that is, the obstacle
that it presented and continues to present to women-and to the weak, the
poor, the infirm, the helpless, Yes, the Constitution included women. Yes, it
represented them. Yes, it implicitly offered them protection. But it did not
allow them to represent themselves. Instead, it entrusted their care to the men
in their families, just as it entrusted the care of slaves to their owners. This
comparison is not a mere figure of speech, an inflammatory analogy equating
the position ofwomen to the position of slaves. Rather, it is a precise descrip-
tion of the way in which women and slaves were represented in and by the
Constitution. The Constitution made women rights-bearing citizens and rep-
resented them as members of the body politic, but it gave them no means of
securing their rights. American feminists pointed out this discrepancy almost
a century and a half ago,31 and like them, we are still working and waiting for
the promise ofliberalism to be fulfilled.


