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G 0 V ERN I N G paradigms encourage legal analysts to make a number of prob-
lematic assumptions. First, the various characteristics of one's identity, such as
sexual orientation, gender, and race, are always disconnected. Second, these char-
acteristics carry fixed and clear meanings. Third, the various aspects of one's iden-
tity may be ranked so that, for example, race may be prioritized over gender. Fourth,
some characteristics, such as class, do not provide a relevant basis for discrimina-
tion claims. Finally, these paradigms create false dichotomies and false power re-
lationships and promote limited visions of equality. They obscure whether or how
discrimination occurs, what remedy to use, or why conflict has arisen.

Under my "holistic/irrelevancy" model, courts would recognize that a per-
son's identity is rarely limited to a singular characteristic. Instead, identity rep-
resents the confluence of an infinite number of factors. Those can include race,
religion, sexual orientation, nationality, ethnicity, age, class, ideology, and pro-
fession. The components of an individual identity constantly shift, some becom-
ing more prominent in certain settings than others. I arrive at this conclusion
through an understanding that no single trait defines my own identity. Rather,
my being Mexican, Catholic, a woman who is lesbian-identified, a feminist
lawyer, professor, and yogin are all important aspects of my identity.

Although numerous factors comprise an individual identity, social actors may
identify that individual on the basis of a single trait. The trait which becomes
prominent, or even legally relevant, is seldom predictable. While a single trait may
become prominent and legally relevant, discrimination in fact stems from stereo-
types about a person's entire identity. Thus, models that fail to acknowledge that
people move in and out of communities and that categories never match reality
cannot adequately reveal how multiple unconscious attitudes motivate acts of dis-
crimination. My approach rejects both the individual's and the law's tendency to
choose their own preferred and accepted categories or to see them as necessarily
separate and unrelated. Courts should acknowledge the multiple forms of oppres-
sion that stereotypes often render invisible. Consider the following hypotheticals
which illustrate the complexity of personal identities and discrimination.

Suppose, for example, that an employer pays all women the same wage. How-
ever, he places white women in the front office jobs because the clientele is mostly

9 BERKLEYWOMEN'SLT. 103 (1994). Copyright © 1994 by Berkeley Women's Law Journal. Reprinted
with permission.

322



Gendered Inequality 323

white, and relegates blacks and Hispanics to the back room. Meanwhile, he sexu-
ally harasses the white women. Would a black woman denied a front office job
have any right to challenge the employer on the basis of racism, or sexism, or both?
What about a white woman? Is one issue more important than the other?

Or consider an Asian employer who prefers to hire Hispanics and Asians over
blacks or whites. How do we assess this kind of preferential treatment when our
standard paradigms of analysis see whites as oppressors and all minorities as vic-
tims? Is this a case of the so-called problem of reverse discrimination? What about
when an employer hires Mexican nationals over Mexican Americans because the
latter are more likely to question working conditions and wages?

Finally, suppose that a white male employer fires a black lesbian after she re-
buffs his sexual advances. Is this discrimination on the basis of race, gender, or
sexual identity, or some combination of the three? Claims .of discrimination
brought by lesbians of color face two obstacles under current discrimination
analysis. First, the categories of race and gender may be viewed as distinct and
separate. Second, the category of sexual identity is not even recognized as a basis
of legally remediable discrimination. Faced with a claim by a woman of color, a
court could determine that although the categories of race and sex apply, these
categories have not been shown to bear any clear relationship to each other. Con-
sider Munford v. Tames T. Barnes, Inc.) a case brought by a black woman whose
white male supervisor demanded that she have sex with him. She repeatedly re-
fused. The sexual harassment carried racial overtones. Limited by conventional
legal reasoning, the court in Munford failed to see how racism and sexism inter-
sected in this case. It held instead that the race discrimination claim was "far re-
moved" from the sexual harassment claim.?

For a lesbian of color, the same methodology that fails to recognize a claim of
racialized sexual harassment, or gendered racial harassment, also denies her
claims of homophobic sexism. The firing of a black lesbian in the hypothetical
above presents a complex picture of identity and discrimination. Yet, the source
of the problem is not complex; it is simple, though subtle-she is being fired be-
cause she has defied white male supremacy, and is a victim of anti-lesbian sexism.

Law should thus recognize the role of unconscious attitudes and the ways
that interrelated factors create unique, compounded patterns of discrimination
and affect special social identities. It should reject the idea of arbitrarily separat-
ing out categories to address discrimination in our society and instead understand
discrimination as a problem that arises when multiple traits and the stereotypes
constructed around them converge in a specific harmful act. Traditional cate-
gories then become points of departure for a richer analysis that explores the his-
torical relationships between certain social groups, as well as an individual's ex-
perience within each of these groups.

This model is holistic because it looks to the whole harm, the total identity.
It is an irrelevancy perspective because it assumes that one trait or several traits
operating together create unfair and irrelevant bases of treatment. Thus, under a
holistic/irrelevancy model, the theory and practice of non-discrimination law be-
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corne tools for mediating social conflict by challenging the power of deeply in-
grained cultural attitudes that perpetuate cycles of oppression for certain social
groups.

We need new approaches that acknowledge the reality of identity and per-
sonhood, notwithstanding that an individual may not fit rigid, dichotomized cat-
egories such as "masculine" or "feminine." Governing paradigms encourage the
courts to ignore social reality and to refuse to extend existing and relevant legal
protections to lesbians and gays. Courts have refused to extend these protections
to lesbian and gay litigants because anti-gay discrimination merges questions of
conduct with identity. This refusal reflects the legal culture's insistence that dis-
crimination occurs within distinct and separate categories and denies the com-
plexity of individual identity. Discrimination harms not only the individual but
society as a whole. Equality theorists should recognize the public policy under-
lying antidiscrimination law: respect for one's total identity, including gender,
sexuality, race, class, age, and ethnicity. Each trait is important to one's moral
worth, yet none provides justification for the denial of equal rights under the law.
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